Abstract: Since 1998, non-state actors have had access to submit an "amicus curiae" brief to the WTO DSM. Like other forms of non-state actor involvement in the WTO, amicus curiae access has been controversial. Despite this controversy, non-state actors have made use of this access and submitted amicus curiae briefs. This article asks: what has come of these briefs once they are submitted and what explains how amicus are treated by the DSM? This article empirically maps amici in all disputes from 1998 (after amicus access was first recognized) through 2014, arguing that amicus access is conditioned by a combination of political and legal constraints faced by the WTO panels and AB. In particular, whether the content of an amicus is considered hinges on it having the endorsement of a disputing party
Introduction
The involvement of non-state actors in the World Trade Organization's (WTO) has been a controversial issue. Policy-makers and scholars have since the late 1990s disputed the merits and shortcomings of granting access to the WTO for non-state actors (Scholte, O'Brien, and Williams 1999 , Charnovitz 2000 , Van den Bossche 2008 . Proponents of access herald it as a means of enhancing the legitimacy and effectiveness of decision-making. On the other hand, opponents of non-state actors' involvement contend that it enables the undue influence of 2 special interests and undermines efficient decision-making. The issue of non-state actors' involvement in the WTO extends to all corners of the WTO, including the WTO's dispute settlement mechanism (DSM). Since 1998, non-state actors have been formally allowed access to submit an "amicus curiae" brief to the WTO dispute settlement mechanism. As with other forms of non-state actor access to the WTO, access to the DSM has been contentious.
Against this backdrop, amicus access has been available to non-state actors for over fifteen years, and non-state actors have made use of this access and submitted amicus curiae briefs.
What comes of these briefs once they are submitted: are they all accepted and then their content taken into consideration by the WTO DSM in deliberation and decision-making, or is this access conditional? What explains how amicus are treated by the DSM? This article seeks to answer these questions.
An empirical examination of amicus curiae submissions to the WTO DSM and how the WTO DSM treats the amicus submissions sheds light on the merits and shortcomings of non-state actors' access to the WTO DSM. This article's contribution to the ongoing debates on the involvement of non-state actors in the WTO is twofold. First, the article provides an empirical contribution by mapping non-state actors' participation in the WTO DSM as amici in all disputes from 1998 (after amicus access was first recognized) through 2014. While there has been recent research that has explored participation in the WTO Ministerial Conferences Braun 2011, Hanegraaff et al. 2015) , similar systematic empirical research on amicus curiae submissions has not been carried out. This article fills this gap, mapping all amicus submission from 1998 to 2014. Second, the article makes a theoretical contribution, arguing that amicus curiae access is conditional. While most of the debate regarding amici largely rest on the assumption that once an amicus is filed its substantive content will be considered and factored into deliberation and decision-making, this article 3 shows that additional factors condition access to the WTO DSM. Showing that amicus curiae access is conditional has implications for understanding their consequences.
This article reveals that amicus curiae submissions, contrary to some expectations, have not flooded the WTO DSM. In fact, amicus curiae submissions have been received in only a minority of disputes. Additionally, this article shows access as an amicus is conditional -not all amicus briefs that are received are considered in the deliberation and decisionmaking of the WTO panels and Appellate Body (AB). I argue that whether an amicus is considered is shaped by the DSM's political and legal constraints. Specifically, two factors condition whether their content is taken into consideration by the panels and AB. First, the DSM only considers amicus submissions that are endorsed by a disputing party. Second, the DSM accepts and considers amicus only if they can secure the WTO DSM's reputation for coherence. As a result of these two factors, amicus curiae access is conditional and therefore not all amicus curiae submissions translate into meaningful participation in the WTO DSM.
The article is organized in four parts. The first part provides an empirical mapping of amicus curiae submissions to the WTO DSM. The second part develops a theoretical account to explain whether the panels and AB consider and deliberate on the content of an amicus curiae submission. This account draws from previous literature that illustrates how international adjudication is constrained by law and politics. The third part comprises the empirical analysis and explores how well the theoretical account matches how the WTO panels and AB have treated amicus submissions. The argument is tested using multivariate statistical analysis and qualitative content analysis. The fourth part offers a discussion of the findings and its implications.
Amicus Submissions to the WTO Dispute Settlement Mechanism
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A submission by an amicus curiae, or ''friend of the court," presents an individual or group with the opportunity to participate in a dispute by way of contributing factual information and legal arguments to the WTO panels and AB. Amici curiae can serve at least three functions:
(1) provide legal analysis, (2) provide factual evidence and analysis, (3) provide information on how the dispute relates to a broader political and social context (Van den Bossche 2008, 739) .
The WTO's Dispute Settlement Understanding (DSU) does not explicitly provide the dispute panels or the Appellate Body with the authority to receive and use amicus submissions. However, a panel addressed whether or not it had the authority to accept and consider an amicus curiae submission in 1998 after receiving two briefs from environmental groups in connection with the US -Shrimp dispute.
1 The panel found it did not have the authority to consider such briefs because they were unsolicited. The panel's understanding was that while Article 13 of the DSU permitted panels to seek information and technical advice, such information had to be requested by the panel. Thus, "accepting non-requested information from non-governmental sources would be, in our opinion, incompatible with the provisions of the DSU…" 2 However, the panel did allow for amici to be attached to parties' submissions for consideration, which the US had done with the two briefs. Later when the dispute was appealed, the AB disagreed with the panel's findings, opting for a broader interpretation of Article 13. It found that " [a] panel has the discretionary authority either to accept and consider or to reject information and advice submitted to it, whether requested by the panel or not. The fact that a panel may motu proprio have initiated the request for information does not, by itself, bind the panel to accept and consider the information which is 5 actually submitted." 3 In addition, the AB affirmed that the panel was entitled to consider the amicus which the US had appended to its own submissions. This decision, however, left unresolved whether the AB could accept and consider an amicus submission on its own (Stern, 2005 (Stern, : 1433 (Stern, -1435 .
The AB later decided that it could also accept an amicus brief and take it into account.
The AB found that Article 17.9 of the DSU accorded the AB with the authority to draw up its own working procedures, and thus the AB has "the legal authority to decide whether or not to accept and consider any information that [it] believe[s] is pertinent and useful in an appeal." While asserting its authority to accept and consider an amicus submission, the AB did not establish any rules governing when it could make use of this authority. The following year, the AB in its review of the Asbestos dispute, adopted a working procedure for the admission of amicus curiae briefs. 5 While the procedure was only to apply to this dispute and all submissions were in the end denied acceptance, it gave way to further integration of amicus submissions in the DSM while also leaving unclear when amici could be accepted and considered.
These developments regarding amicus submissions gave rise to a wave of public discourse around the AB's ruling on amicus curiae (Umbricht 2001, 775-76) . States reacted strongly to the decisions, culminating in a special session of the WTO General Council held on November 22, 2000 to discuss the amicus procedure adopted by the AB. During this session, states overwhelmingly expressed disapproval with the acceptance of amici (Umbricht 2001, 776) . In later negotiations to reform the DSU, amicus submissions were a source of contention between states because they had divergent preferences on whether amici should be states lack, and thus their inclusion can ensure decision-making is based on more and better information (Esty 1998) . Proponents also argue that amicus curiae submissions can help to alleviate aspects of the WTO DSM's legitimacy deficit that arises from its lack of transparency and openness to non-state actors. Amicus curiae access enables stakeholders other than states to be heard in the WTO DSM, increasing public participation and representation of the varying interests that are affected by decisions made through the WTO DSM (Charnovitz 2000 , Esty 1998 ).
Opponents of access similarly point to concerns of effectiveness of decision-making and legitimacy. They argue that amicus submissions diminish the effectiveness of decisionmaking by increasing the number of participants which can make coming to decisions more cumbersome. Some contend that WTO dispute settlement does, in the absence of amicus curiae access, include considerable participation for non-state actors (Dunoff 1998 the US or the EU were the respondents in most of the disputes in which amici were filed.
In addition to the territorial origin of amici actors, there is diversity in the types of organizations that have filed amici. Table 2 presents the distribution of amici actors by organization type. The data confirm there is diversity, and all types of organizations have filed amici. NGOs represent the largest proportion of amici actors, followed by business organizations and institutes. 8 Also, there have been submissions by groups or individuals representing both economic and non-economic interests.
[ Table 1 and Table 2 about here]
Given this distribution of volume and diversity in amicus curiae submissions, the question remains: does submission mean an amicus brief is considered by the WTO panels and AB, or is access conditional? While the panels and AB read all of the amicus submissions they receive, 9 they do not always address the content of all amicus submissions in their deliberation and analysis. In other words, not all amicus are actively considered.
10 Table 3 summarizes how the WTO panels and AB have treated all submitted amicus briefs, as explicitly described by their reports. In most instances the panels or AB do not "take into consideration" the content of the submissions in their decisions. In total, 81.5% of amicus submissions were not considered by the panel or AB. While the reasons for not being 10 considered vary, it is most common for the panels or AB to state that the information provided by the amici is "not necessary" to consider. 11 Amici are generally ruled to be unnecessary to consider in one of two situations. First, many of the amici are not considered because, as described in the reports, they contain information that is not useful or pertinent to the questions before the panel or AB. Second, in other instances amicus submissions are not necessary to consider because they do not provide original information. Rather, they repeat the information presented in the state parties arguments.
[ Nonetheless, amicus are accepted and considered in some instances. As Table 3 illustrates, the content of 18.5% of amicus submissions are taken into consideration. Thus, it is not common for the content of an amicus brief to be openly considered by a panel or the AB. Figure 1 above depicts the yearly rate at which amicus submissions are taken into consideration. It illustrates that the rate of amicus consideration fluctuates from year to year. There appears to be an upward trend toward higher acceptance from 1999 until 2009, but then a decline. The time trend is influenced by 2009, when there was only one amicus submitted that was subsequently taken into consideration. Sixteen amicus submissions have formally been accepted and considered by panels. It is especially rare for the AB to consider an amicus brief.
In fact, the AB has only found one amicus to merit consideration. In all other instances, the AB has either rejected the briefs without explanation or found them not necessary to consider.
How can we explain this pattern of response from the WTO DSM to amicus submissions?
Explaining WTO DSM Acceptance of Amicus Submissions
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"Necessary" is the term commonly used by the panels or AB when describing their treatment of amicus briefs.
The previous section illustrated that non-state actors do try to engage with the WTO DSM by submitting amicus submissions. Nevertheless, not all amici that are submitted are considered by the panels of AB. Rather, the WTO DSM's consideration of amicus submission varies, making access conditional. To explain this variation, this section builds on central insights from research on international adjudication, positing that a combination of political and legal factors condition whether amici submissions are accepted and considered by the WTO panels and AB.
Previous research on international courts and tribunals suggests that international adjudicators operate within a complex environment of legal and political constraints (Steinberg 2004 , Garrett, Kelemen, and Schulz 1998 , Stone Sweet and Brunell 2013 . The WTO DSM has been shown to similarly operate under both political and legal constraints (Steinberg 2004 , McCall Smith 2003 , Kelemen 2001 . Consequently, adjudicators adopt strategic behaviors to accommodate these constraints. First, international adjudicators operate within political contexts which constrain their behavior. Adjudicators are politically constrained because they have incentives to ensure their judgments are complied with, to deter court curbing (or any political action that could undermine the authority of the court or tribunal), and to more broadly maintain the court or tribunal's institutional integrity and legitimacy (Garrett, Kelemen, and Schulz 1998 , Carrubba, Gabel, and Hankla 2008 , Elsig and Pollack 2014 , Larsson and Naurin 2016 . While international adjudicators are unlikely to overtly yield to political pressure (especially from states), they may nonetheless adopt strategies in their judicial decision-making that can help to insulate them from political pressure, such as using judicial economy (Busch and Pelc 2010) . In other words, international adjudicators are concerned with their reputation and position vis-à-vis political audiences.
Second, alongside political constraints international adjudicators confront legal constraints. Legal constraints include specific legal provisions that limit the discretion of adjudicators; that is, the law itself may constrain. Legal constraints can also arise from the broader concern of maintaining legal legitimacy. International courts draw legal legitimacy, in part, from the professional and moral authority of their judges or adjudicators. Specifically, judges have moral authority because they serve higher ideals and based on respect for their expertise (Alter 2008) . Failures to judge according to law, or to violate ethics of the profession, such as fairness and impartiality, could weaken their claim to authority and compromise the integrity of the court or tribunal they serve. Thus, in addition to having incentives that are shaped by their political audiences, international adjudicators are constrained by the law and their position vis-à-vis legal audiences.
International adjudicators confront a combination of political and legal constraints. I posit that the combination of political and legal constraints that international adjudicators face can account for the variation in whether the panels and AB take into consideration an amicus submission. Specifically, the panels and AB are likely to restrict their acceptance and consideration of amici to those that accommodate the legal and political constraints faced by the WTO DSM. In the following, I discuss two conditions in particular that are likely to enable an amicus to accommodate these constraints.
First, to accommodate its political constraints the WTO DSM is more likely to accept and consider an amicus when it accords with the preferences of one or more disputing parties.
As Ginsburg argues, "courts need the support of particular audiences. Sometimes this will be a particular state or a set of states powerful enough to insulate the court from attacks and pressure" (Ginsburg 2013, 494 arrive at some measure of the extent of regime consensus on a relevant policy issue; the degree of policy consensus is then treated as an important fact bearing on the case at hand"
(Stone Sweet and Brunell 2013, 63) . They can look at what portion of states has laws or policies that would resemble that which the court would prefer to advance in its decisions.
However, as amicus submissions have been especially controversial in the WTO, as discussed above, the panels and AB are likely to rely upon the expressed preference of a disputing party that an amicus be considered, as this provides the most certainty that a disputing party's preferences align with the amicus. For example, previous research found that the panels and AB only address arguments of amicus actors if their briefs were appended to a state's submissions (Dunoff 2006, 660) . Appending a brief, however, is only one possible way in which a party to the dispute can express a preference that an amicus submission be considered.
Consequently, we would expect that an amicus curiae brief is more likely to be considered by a panel or the AB if a disputing party expressly supports its consideration.
Second, the panels and AB are more likely to accept and consider an amicus when it does not interfere with the WTO DSM's reputation for coherence. Coherence is the treatment of "like cases as alike", or that rules "be applied uniformly in every 'similar' or 'applicable' instance" (Franck 1995, 38) . 12 Coherence therefore depends on the consistent application of rules. Maintaining a court's reputation for coherence is an important way by which international adjudicators can boost the legal legitimacy of an international court or tribunal (Kelemen 2001, 625) , especially in relation to its reputation with legal audiences.
International adjudicators' consistent application of the law improves their reputation with legal audiences because it increases adherence to the law (Franck 1990) . It also advances the view that the law is neutral or "fair" (Franck 1995 , Dworkin 1986 ). Thus, to be viewed as authoritative interpreters of law, judges aim for coherence in their decision-making (McCall Smith 2003, 75) .
If the acceptance and consideration of amicus briefs is conditioned by the panels' and AB's interests to maintain a reputation for coherence, we would expect the panels and AB to treat amicus briefs similarly, in accordance to similar procedures. Consequently, we would observe a consistent and principled treatment of amici, and in accordance with the law and legal principles. For example, we should find that the territorial origin of the amicus actor does not determine whether it is considered. Also, to preserve a reputation for coherence, the DSM would most likely refrain from considering amici in their legal analysis, but not necessarily in their factual analysis. For this reason, we should find that amicus submissions that provide information on the facts of the dispute, not on law, to be more likely to be considered.
If the WTO DSM is constrained by both political and legal concerns, either of these conditions alone is unlikely to sufficiently account for how the panels and the AB handle amicus curiae briefs. Rather, the best explanatory leverage for whether an amicus submission is considered derives from the combination of the two factors. For this reason, we would 15 expect an amicus curiae brief to be accepted and considered only if: (1) it is expressly endorsed by a disputing party, and (2) it advances the WTO DSM's reputation for coherence.
The combination of political and legal constraints is greater for the Appellate Body than the panels, making it less likely that the AB will consider amici. The AB faces greater political constraints. As panels are the tribunal of first instance, states can always contest the findings of panels by appealing to the AB. The AB decisions, however, can only be reversed by political override. Also, the appointment of AB members is political. As Steinberg explains, "…Appellate Body members are selected through a process in which powerful members may veto candidates whom they assess as likely to engage in inappropriate or undesired lawmaking; the Appellate Body acts in the shadow of threats to rewrite DSU rules that would weaken it and of possible defiance of its decisions by powerful members; and the Appellate Body receives-and has established means of obtaining-information on the preferences of powerful members, helping it to avoid political pitfalls. Hence, WTO legal discourse has been applied in a manner that pays attention to political signals, and the Appellate Body's interpretations generally rest within the interstices of WTO texts" (Steinberg 2004, 274) . Also, the AB most likely treats amicus submissions in light of its past experience of backlash by states. Thus, the AB is in a more politically precarious position when it comes to amicus submissions than the panels.
Moreover, the AB has legal constraints that the panels do not, reducing the likelihood that it will accept and consider amicus submissions. The AB does not rule on factual arguments but only on rulings of law (Marceau and Hurley 2012, 30) . Consequently, information provided by an amicus that would ordinarily assist in a factual determination is legally constrained from consideration by the AB. Amicus actors do not necessarily know that the AB makes only legal determinations, and they might submit factual information regardless, causing their submission to fall outside the realm of what the AB can legal consider. Also, the AB's reputation with legal audiences could suffer from relying on non-legal authorities for legal arguments. As the political and legal constraints are greater for the AB than the panels, we would expect the AB to be less likely to accept and consider amicus submissions.
Empirical Analysis
In this section, I illustrate how the theoretical expectations stand up empirically using Overall, the empirical analysis shows that state endorsement of an amicus as well as WTO DSM's interests to secure its reputation for coherence in adjudication condition whether amicus briefs are considered by the WTO dispute settlement system.
Multivariate Analysis
To test what determines whether an amicus submission is taken into consideration by the WTO DSM, I begin with a binomial logistic regression, with standard errors clustered by dispute because some disputes have been subject to more than one amicus submission. The unit of analysis is the amicus submission. The dependent variable considered is a binary measure of whether the panel or AB report states that it took into consideration, at least in part, the amicus submission. I test the effect of three key factors on the dependent variable. First, I
test the effect of territorial origin and organization type of the actors who file the amicus submission. These are measured as dummy variables for each territorial origin and organization type. The theoretical expectation for legal coherence is that the territorial origin should not determine the likelihood an amicus is considered. Also, if legal coherence is a constraint, organization type should not affect consideration, with the exception of institutes.
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Factual information is the least likely to interfere with legal coherence and among organizations types, institutes are the most likely to provide factual information. Thus, amicus submissions from institutes, as opposed to all other types of organizations, are more likely to be considered.
[TABLE 4 here]
A cross-tabulation of the rate at which amicus are considered by their territorial origin and organization type seems to correspond to these expectations. Table 5 illustrates there are few strong tendencies for amicus consideration to be associated with amici of a particular territorial origin or organization type. The territorial origin of amicus actors appears to have little bearing on their acceptance. While amicus briefs from Asia, Oceania, and South America have not been considered, this is driven in part by the few amicus submitted from these regions. Also, organization types have similar rates of consideration, with the exception of business or industry associations. At the same time, of amicus actors for which the type is known, institutes have the highest rates of acceptance.
The multivariate analysis also tests the effect of expressed support, measured as whether a direct party to the dispute claims that the amicus should be considered by the panel or AB or that the panel or AB has the authority to consider amici. This variable is coded based on the panel and AB reports' description of the parties' position on the amicus. It does not capture whether the party incorporates the substantive content of the amicus into its own 13 Most of the amicus actors coded as institutes are universities.
submission, but rather it captures statements of general support for the amicus to be considered by panel or AB.
Two controls are included in the analysis. First, previous literature suggests that the more third parties there are to a dispute the more politically salient or contentious the dispute is (Busch and Reinhardt 2006) . For this reason, I control for the number of third parties.
Second, there is possibility that the treatment of amicus has evolved over time. To account for this, I include a variable that captures a time trend.
[ Finally, the controls are not significant in any of the models. This suggests that there is no underlying effect of time on the likelihood that an amicus is considered. Also, there is no statistically significant effect of the number of third parties to the dispute on the likelihood that an amicus is considered.
A qualitative analysis complements the multivariate analysis in three important ways.
First, the qualitative evidence further specifies how endorsement shapes whether an amicus is considered. Second, the qualitative evidence adds robustness to the quantitative evidence concerning legal coherence. Third, the statistically analysis cannot examine the effect of whether the amicus filed to the Appellate Body are less likely to be considered because of insufficient variation. The qualitative analysis addresses the expectations with regards to the AB and illustrates that amicus consideration is exceedingly rare in disputes before the AB.
Accepting amici when endorsed by states
The multivariate analysis shows that whether an amicus is considered is influence by In some instances, states have said that they support aspects of the amicus or say that they think that some of the information in an amicus is likely to be of assistance to the panel.
Yet, it is not sufficient for states to explain that they agree with only some aspects of an amicus. In US -Countervailing Measures on Certain EC Products, "The United States confirmed that the brief was not a part of the official submission of the United States, but that the United States agreed with much, although not all, of the brief," and the panel decided to not to take into account the brief filed by the American Iron and Steel Institute. 18 In other words, a participating state must be willing to embrace and endorse all aspects of the submission for the amicus to be considered by the panel in its findings. This presents a relatively high bar for amicus submissions to be accepted and considered. In other words, the content of an amicus submission is only openly considered by the DSM when a disputing party endorses the contributions made by the amicus. The practice of only considering an amicus if it is endorsed by a disputing party enables the panels to shield itself behind the position of the endorsing state.
Coherence: Procedural fairness and factual information
A review of the panels' and AB's treatment of amicus submissions is also guided by a consistent and principled treatment of amici, reflecting their interest in maintaining a reputation with legal audiences for coherence. The multivariate analysis shows that amicus actors' territorial origin and organization type, with the exception of institutes, actors does not account for the likelihood an amicus is considered. Content analysis reveals that the WTO DSM demonstrates an interest in preserving the WTO DSM's reputation for coherence through the consistent application of two principles. First, the panels and AB consistently apply standards of procedural fairness in determining whether to accept an amicus. As an 22 interviewee confirms, panels have discretion with regards to considering amicus briefs, provided they respect the due process rights of state parties. 19 A principled approach based on procedural fairness has led panels to consistently reject amicus submissions that are received too late in the dispute settlement process. "Panels and the Appellate Body now tend to accept unsolicited amicus briefs, provided that they are submitted within a reasonable time frame. If they are presented once the first substantive meeting has started, they risk being disregarded" The panel decided to not accept the brief as it "had been submitted at a stage in the procedure when it could no longer be taken into account." 21 Other amici briefs were rejected by the panels explicitly due to their tardiness. This occurred in two panels in 2006 -US -Soft Lumber III and EC -Selected Customs Matters. The panels have been consistent in applying this approach. Even as recently as EC -Seal Products, an amicus was rejected on the basis of its tardiness. Table 1 shows approximately fifteen percent of amici are rejected on grounds of timing.
Applying a principled approach based on procedural fairness has also led the panels and AB to consistently invite the parties to a dispute to respond to amicus submissions and give them the opportunity to express their views on the submissions. As one member of the legal affairs division claimed, it is regular practice to circulate any amicus that is received to the parties and for the panel to then ask the parties for their views on whether the amicus should be taken into account as well as provide any comments they have on the content of the submission. 22 These invitations extend to the third parties as well as the direct parties.
As McCall Smith (2003) has argued, an important means by which the WTO DSM has been able to ensure its reputation for coherence is through its establishment and application of procedural rules in its decision-making. Given this underlying context in which amici are viewed as a potential source of unfairness, the panels and AB application of procedural fairness to amicus submission is not entirely surprising. As Mavroidis argued, in addressing amicus briefs, "due process considerations can help to ensure that there will be no undue advantage conferred to any party" (2002, 11) . Nevertheless, this analysis empirically confirms this to be the case, and suggests that it serves the broader interests of the WTO DSM, vis-a-vis legal audiences, to demonstrate a principled and consistent approach to dealing with amici. 
Appellate Body and Amicus Submissions
The panels and the AB respond quite differently to amicus submissions. The multivariate analysis illustrated that an amicus brief submitted to the AB is less likely to be considered than those submitted to the panel. In only one instance has the AB stated that an amicus merits some consideration. Specifically, in EC -Sardines the AB found that the amicus submitted by the government of Morocco presented an original legal argument.
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Ultimately, the AB found that this submission was not necessary to consider, but this was the closest the AB has come to taking an amicus into account. because the amicus was a member state of the WTO. In all other instances, the AB has refrained from officially taking into account the arguments presented to it by amici.
The fact that the AB does not consider amicus briefs is a consequence of its political and legal constraints being greater compared to the panels. First, the AB is in a more precarious position vis-à-vis states, and the AB most likely treats amicus submissions in light of its past experience of backlash by states.
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The AB's treatment of amicus submission in EC -Asbestos generated intense dissatisfaction on the part of several member states, manifesting in special session of the General Council as well as influencing the appointment of the members of the AB (Elsig and Pollack 2014, 405) . Second, the AB's treatment of amicus submissions is also the result of legal constraints the panels do not face. Specifically, the AB does not make rulings on the factual claims of a dispute. Article 17(6) of the DSU restricts the AB's legal authority to only questions of law, not fact. To consider amicus submissions for the purpose of factual analysis would be an obvious infringement of this provision.
Moreover, drawing on an amicus for the legal analysis could potentially harm the AB's reputation with legal communities because it would suggest that the AB did not have sufficient capacity itself to interpret the law or that it was unduly influenced by non-legal authorities. Overall, the combination of political and legal constraints makes the threshold for consideration higher for an amicus submission to the AB than to the panels. As a result, the AB has to a very minimal extent accepted amicus curiae submissions.
Conclusion
30 One interviewee confirmed that the AB most likely did keep past experience in mind when it receives an amicus. Interview B, WTO Legal Affairs Division Staff Member. Geneva, October 18, 2014. This article has aimed to map amicus participation in the WTO DSM, and to explain when the panels and AB are likely to take an amicus curiae brief into consideration. The analysis has two main findings. First, the mapping of amicus submissions shows that the WTO DSM amicus briefs are filed in a relatively small portion of disputes -both for the panels and for the AB. Amicus actors are also diverse, coming from most world regions and are filed by all types of organizations -albeit to varying degrees. Moreover, when they are filed, there are rarely accepted and considered. In other words, access is highly conditional.
Second, this article shows that acceptance and consideration of an amicus curiae brief depends on the satisfaction of two conditions, one shaped by political constraints and the other by legal constraints. First, the amicus must be endorsed by a state party to the dispute.
States endorse amicus briefs either by appending them or duplicating the information presented by the amicus. Second, the acceptance and consideration of an amicus must accord with the WTO DSM's reputation for coherence. Demonstrating the WTO DSM will treat amicus similarly and according to the same principles is important to ensuring that legal audiences view it as a legitimate legal authority. The WTO DSM has applied two principles consistently to its treatment of amicus curiae submissions: their consideration must not undermine fairness to the disputing parties, and they can be used for factual, but not legal, analysis. In addition, the article finds that the combination of political and legal constraints also makes it very unlikely that amicus briefs will be taken into consideration by the Appellate Body.
These findings advance our understanding of amicus in the WTO beyond what previous literature suggested. First, the data reveals that contrary to some early speculations there is more diversity among the amici filers than previously thought. Amicus submissions come from actors of various regions of the world and from different types of organizations. This is not simply about the access and participation of NGOs and environmental 28 organizations from the global North. Second, it confirms previous findings that the panels and AB address amicus briefs that are supported by a party to the dispute (Dunoff 2006, 660) .
Although I have found that there is more nuance to how states express support for or endorse an amicus, the pattern has largely persisted. 31 The fact that this pattern holds not only confirms that the WTO DSM is politically constrained, but that political backlash has some sustaining power to constrain in the long-run. In other words, the institutional memory for the early response of states to amicus briefs is long.
Third, early research on amicus submissions posited that principles of procedural fairness would apply to how the WTO DSM entertains the briefs (for example, Mavroidis
2002). This article shows empirically that procedural fairness does indeed play a role in how amicus are processed. This is an important finding because it illustrates that not all aspects of how the WTO DSM responds to amicus can be understood through political constraints.
Instead, we see that coherence, which is commonly understood as a cornerstone to the rule of law and legitimate legal authority does guide the treatment of amicus submissions. Moreover, the commitment to coherence, as seen through the application of a principle of procedural fairness, occurs prior to the question of whether or not a party endorses the amicus. In other words, concerns for the WTO DSM's reputation for coherence appears to affect the decision of whether to accept an amicus, while endorsement relates more to the question of the content is taken into consideration.
These finding provide both good and bad news for non-state actor involvement. For those who view amicus access as a detriment to the WTO dispute settlement system, this analysis is good news. It suggests that there is generally a high threshold to be met before an amicus is accepted and considered by the WTO DSM. It also reveals that the most 31 Dunoff stated that consideration only occurred when an amicus was appended to a party's submissions. I find that appending an amicus is only way in which endorsement occurs. Endorsement also occurs when a party duplicates information in their own submissions. This distinction is important because the latter is a way of selecting in only certain parts on an amicus, while the former is an endorsement of the amicus in its entirety.
controversial aspect of the DSM's work, legal interpretation is largely unaffected by non-state actor involvement. To date, amicus curiae submissions have only been expressly considered on the basis of the factual information provided.
For those who view amicus submissions as a much needed means of participation in the WTO, this analysis is perhaps bad news. The article has shown that acceptance and consideration of an amicus is quite exceptional and conditional on satisfying both the political and legal constraints faced by the panels and AB. The relatively high threshold for access, in terms of actually being included in how a legal dispute is adjudicated, means that the formal ability to access the panels and the AB rarely translates into participation. Thus, for the proponent of non-state actors' involvement, amicus access holds limited promise for participation.
The article has implications beyond the WTO DSM. Increasingly scholars have studied the opening up of global governance to non-state actors, both across the WTO's different organs and in other international organizations (Tallberg et al. 2013 , O'Brien et al. 2000 , Hanegraaff et al. 2015 , Steffek, Kissling, and Nanz 2008 . This article adds to this literature, suggesting that even though access may be formally granted to non-state actors, in practice it may be conditional. For example, this article has shown that not all actors who take advantage of access privileges receive access in the end. Moreover, these findings suggest that the conditionality of access might contribute to whether access translates into non-state actors' participation and influence. As this paper has shown, the conditionality of access for amici can be viewed as good news for those who are concerned that it allows for the undue influence of special interests but also bad news for those who view it as a promise for greater participation in global governance. N=92. An addition six amicus submission were coded as having an unknown response by the panel or AB. 
